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MATTER OF; Peter D, Pendergast - Lease teymination
expenses -~ Option to purchase

DIGEST: Employee who entered into a lease/purchase
agreement and resided in a house at his o)d
duty station for 12 months is not entitied
to reimbursement, 0f the money paid on the

s~ - lease when he relocates prior to exeycising

his option to purchase. The provisions of
5 U,8,C. § 5724a(a)(4), do not allow reim-
bursement when no purchase, that 1s, no

» grant of equitable or legal title, has
occurred, Further, in the ahsence of any
exercise of the option, the claimant has

» not forfeited the money. Thus, reimburse-
ment may not be made under provisions of
the Federal Travel Regulations, para. 2-3.1,
which allows reimbursement for miscellaneous
expenses.,

Ms. Anita R. Smith, Authorized Certifying Offircer,
United States Department of Agriculture, requests an ad-
vance decision as to whether reimbursement may be made for
relocation expenses incurred by Mr, Peter D. Pendergret,
an employee of the Food and Nutrition Service, incurred
when he entered into a lease with an option to purchase
a residence at his former duty station.

The issue to be decided in tliis case is whether, under
5 U.5.C, § 5724a(a)(4) (1976), money paid on a lease with
an option to purchase constitutes a reimbursable relocation
‘expense incurred in a real estate trant action when the claim-
ant relocates prior to exercising the option to purchase,
Based on the cited statutory provision as implemented by the
Federal Travel Regulations (FTR) (FPMR 101~7, May 1973), we
have determined that payment 1s not authorized.

On December 30, 1980, by Travel Authorization Number
1-307-04, Mr. Pendergast was authorized a permanent change
of station from Robbinsville, New Jersey, to Burlington,
Massachusetts. 1In February 1980, Mr. Pendergast entered into
a lease/purchase agreement for a residence in Willinghtoro,
New Jersey. The terms of the lease gave Mr, Pendergast the
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optinn to purchase the residence for $56,000 on or before
February 24, 1981, Upon Mr, Pendergast's exercise of the
purchase option, $§300 of the monthly rental of $450 was to
be applied against the purchase price,

Mr. Pendergast contends that he was in the prelimipary
stage of exercising his option to purchase at the time he
was notified of his transfer., He states that due to his re-
location, and in accordance with the turms of the lease, he
forfeited a total of $3,600 that would have been applied
against the purchase price.:

The provisions of & U,$.C, § 6724a authorize payment
of relocation expenses to transferred employees, Sub-
section (a)(4) provides, in part, for the payment of ex~
penses of the sale of a residence, or the settlement of an
unexpired lease of the employee at the old official station,
and for purchase of a home at the new official station.

The execution of a lease with an option to purchase has
been held not to constitute a purchase of a residence under
the meaning of section 5724a(a)(4). 1In the case of Marion B.
Gamble, B~185095, August 13, 1976, the employee entered into
a lease/purchase agreement upon arrival at his new duty sta-
tion and, upon exercising his option 10 months later, sought
reimbursement for the total expenses, On the question of
wvhether such expenses were proper for reimbursement, we held
that section 5724a(a)(4), does not apply to lease/purchase
transactions, in which only an interest in property, rather
than legal or equitable title, is passed, A purchase, for
purposes of section 5724a(a)(4) and the implementing regula-
tions, consists of the conveyance of some form of ownership.
A mere interest, such as the opportunity to purchase the
property, does not suffice, In fact, until Mr. Pendergast
.exercised the option to purchase, he was under no obliga-
tion to purchase the residence at all. In the present
vase the lease/purshase agreement did not pass title to
Mr. Pendergast, Therefore, payment is not authcrized under
5 U.S.C. § 5724a(a)(4).

As an alternative to reimbursement under 5 U.S.C.
§ 5724a(a)(4), employees may be paid in certain circumstances
for miscellaneous expenses incurred due to the discontinuance
of one residence and the establishment of a residence at a new
location. FTR para. 2-3.1l. The forfeiture of a deposit made
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on a residence is among the axpenses that have been covered,
55 Comp, Gen, 628 (1976); Richard ., Whitmer, B-196002,

March 18, 1980, However, although Mr, Pendergast has charac-
terized his loss as a forfeiture, we do pnot believe that the
particular facts of this case warrxant such a conclusion.

Hies lease agrcement provides that the amount of $300 shall’
be credited toward the purchase price onlv in the evepnt that
the tenant has exercised the option to purchase.' Parzgraph 3
of the leage acreement defines the exercise of the option as
follows: '"The said option must be exercised in writing,
signed by Tenant, and delivéred to Landlord's attorneys,

* * ¥ ejither personally or by certified wmail, no later -than
February 24, 1981 * 7 % % pPuriher, the lease agreement also
required payment of an additional $1,000 in ovder to be
effective,

Mr. Pendergast had not completed the process of ex-
ercising the option at the time of his relocacvion, His file
copntains only a Certificate of Eligibility from the Veterans
Adwministration, which demonstrates an intent to purchase but
certainl:;y is not conclusive. The option was not exercised,
Thus, the provision in the lease cited by Mr. Pendergast in
support of his claim, which provided for forfeiture in the
event of a failure to purchase never became applicable. The
amount of $450 which Mr. Pendergast paid each month consti-
tuted rent rather than a deposit on the purchase price of
the residence.

For the reasons cited above, Mr. Pendergast's rlaim
for the reimbursement of relocation expenses is disallowed.,

omptroller General

of the United ‘States





